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DOCTRINE OF ASYLUM 


OLLAPSE of the Batista government in Cuba last Jan. 

1 threw prominent officials and adherents of the fallen 
regime into a frantic search for safety abroad or in foreign 
embassies in Havana. Asylum—the protection a state may 
afford a foreigner in trouble with the government of his 
own country—was granted in both of its two prevailing 
forms. Batista himself, and more than a hundred of his 
aides and their families, found territorial asylum in the 
Dominican Republic, and 400 others were given similar 
refuge in the United States. So-called diplomatic asylum 
was extended to from 150 to 200 persons by 13 Latin 
American embassies in Havana. 


The new Cuban government, as often happens when asy- 
lum is granted in the wake of sweeping political upheaval, 


reacted vigorously. Foreign Minister Roberto Agramonte 
said, Jan. 29, that steps were being taken to bring about 
extradition of “war criminals’ who had fled the country. 
His government called on the Dominican Republic, Feb. 10, 
to “provisionally arrest’ Gen. Batista as a common crim- 
inal and said it would “present within the two months 
following the arrest of Batista the formal request for extra- 
dition.” } 


As for persons who found diplomatic asylum in Havana, 
the provisional government’s policy toward them has passed 
through several phases. During the first weeks it was in 
power, the new government guaranteed safe conduct out 
of Cuba to two score or so of the refugees. Later it an- 
nounced that safe conduct for refugees still in the embassies 
would be withheld pending a case-by-case study to ascer- 
tain whether the persons involved were liable to prosecu- 
tion as common criminals and hence not entitled to political 
asylum. This action disturbed the representatives in Cuba 
of other Latin American countries, who feared the change 


1 Panama was the first Latin American country to act on an extradition request 
from the new Cuban government; on Feb. 13 it ordered “preventive” arrest of 
Ramon Calvino Insua pending receipt of documents to support two charges of 
homicide and one charge of murder. 
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of procedure indicated that the new government was not 
prepared to live up to its obligations under inter-American 
agreements on asylum. 


Foreign Minister Agramonte tried to reassure the diplo- 
matic corps, Jan. 29, by insisting that “The revolutionary 
government will respect the fulfillment of all international 
conventions.” But within a fortnight Major Camilo Cien- 
fuegos, army chief of staff, lodged criminal charges against 
eight Batista collaborators who had received asylum in 
Havana. He accused the refugees of desertion, embezzle- 
ment, and other crimes and asked that the embassies be 
requested to hand them over to Cuban authorities. The 
embassies, however, took the position that a person given 
foreign diplomatic protection under the inter-American 
agreements could be surrendered only to meet criminal 
charges filed before asylum was granted. The situation 
was cleared up Feb. 20, when the Cuban government finally 
agreed to give safe conduct to all refugees in the embassies. 


ReEcENT U.S. PRACTICE IN THE GRANTING OF ASYLUM 


Although diplomatic asylum is generally thought of to- 
day as peculiarly a Latin American practice, the United 
States and other countries may allow their embassies in 
foreign countries to become places of refuge in dire emer- 


gency. Josef Cardinal Mindszenty, Roman Catholic Pri- 
mate of Hungary, has been sheltered in the American Lega- 
tion at Budapest since the Hungarian uprising in the 
autumn of 1956 was suppressed by Soviet troops. His 
presence there plainly was a factor behind the announce- 
ment of the Hungarian puppet government on Jan. 31, 
1959, that it was about to “limit the activities” of the 
American Legation. The legation activities, it said, con- 
stituted “a danger to the state and social order of the 
People’s Republic.” 2 


Like most other nations, the United States has often 
extended the privilege of territorial asylum to refugees 
from political oppression. As many as 38,000 Hungarian 
escapees found welcome in this country two years ago. 
Asylum was granted last spring to a refugee of quite dif- 
ferent stripe. Venezuela’s ousted dictator, Gen. Marcos 
Perez Jimenez, was allowed to enter the country on March 
28, 1958, two months after his overthrow and flight to the 


2 Hungary's premier later changed his tune. He told parliament, Feb. 18, that the 
government was “happy to accept . .. signs of a move to normalize the situation.” 
American sources in Budapest professed ignorance of such a move. 
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Dominican Republic. Admission of Perez Jimenez to the 
United States was held in part responsible for attacks on 
Vice President Nixon by Caracas mobs six weeks later. 


TERRITORIAL ASYLUM VS. DIPLOMATIC SANCTUARY 


Manuel R. Garcia-Mora, a political science professor at 
the University of Detroit, has pointed out: “Whenever 
there is an international conflagration, a revolutionary 
change of government, or conditions of tyranny in the 
world, cases of persons seeking asylum immediately and 
surely rise. It is in this sense that asylum is today a 
matter of everyday occurrence, although it is similarly true 
that only cases involving highly important persons have 
attracted general attention.”4 West Germany may be de- 
scribed as a place of asylum for the many thousands of 
persons coming in a steady stream out of East Germany. 
They and other refugees from Communism can be said to 
have taken asylum in the West. But most of the treaties 
and laws pertaining to asylum, at least in the past century, 
have applied to two particular categories of persons. 


One group includes individuals whose freedom or lives 
have been put in jeopardy by a political overturn; Cardinal 
Mindszenty and Gen. Perez Jimenez fall into this category. 
A second group includes persons in need of protection from 
detention and prosecution for offenses essentially of a polit- 
ical nature; for example, Gen. Humberto Delgado, defeated 
presidential candidate in last year’s election in Portugal, 
sought and obtained asylum in the Brazilian Embassy at 
Lisbon, Jan. 12, when facing arrest on charges of sub- 
version which apparently stemmed from the government’s 
contention that in the election campaign he had gone “far 
beyond all reasonable permitted activity.” 


Protection from political persecution has been the com- 
mon denominator in asylum cases. Diplomatic asylum is 
normally a transition to territorial asylum, but the transi- 
tion often is lengthy and sometimes does not lead to trans- 
fer to a foreign country. Victor Raul Haya de la Torre, a 
Peruvian leftist leader, took refuge in the Colombian Em- 
bassy in Lima after an abortive revolt in 1948, but it was 
not until six years had elapsed that Peru was finally per- 


®See “Revolutionary Ferment and Democratic Processes,” E.R.R., 1959 Vol. I, pp. 
85-87. 

* Manuel R. Garcia-Mora, International Law and Asylum as a Human Right (1956), 
pp. 1-2. 
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suaded to guarantee him safe conduct from the country. 
Alfredo Saulo, a leading Philippine Communist who was 
given asylum in the Indonesian Embassy at Manila last 
Nov. 12, was turned over six days later to Philippine au- 
thorities, who insisted that Saulo was a common criminal 
not entitled to political asylum; the authorities promised 
that he would get a fair trial. 


In view of cases like the foregoing, an individual in 
danger of political persecution will ordinarily: make every 
effort to get out of the country and seek safe haven abroad. 
The only way in which a person granted territorial asylum 
can be delivered up to his government is through the long 
process of extradition. And because political offenses are 
excluded from the crimes for which extradition is provided 
under treaties to which most nations are parties, a request 
for extradition of a political offender will not be honored 
as a rule. Territorial asylum frequently is the sole hope 
of escape for political offenders, moreover, for diplomatic 
asylum is granted with liberality only in certain regions. 


EVOLUTION OF THE DOCTRINE OF POLITICAL ASYLUM 

The doctrine of asylum is of ancient origin. A student 
of the subject has noted that “The practice of asylum... 
is found among all the primitive tribes known to civiliza- 
tion.” > Places of sanctuary were recognized by peoples and 
tribes in Africa, Asia, Australia, and North and South 
America long before those regions were exposed to Euro- 
pean civilization. Although the rules varied widely, the 
fundamental purpose was always the same—to soften the 
rigors of prevailing law. 


At the dawn of recorded history, mention of asylum fre- 
quently appeared in religious texts and classical histories. 
Temples and cities, islands, and other portions of territory 
were designated by Egyptians, Greeks, Hebrews, Romans, 
and others as sanctuaries for fugitives. Depending on the 
crime and the place, these sanctuaries offered permanent 
refuge to slaves, foreigners, and others; assured criminals 
of protection until the courts ruled on their fate; gave fugi- 
tives an opportunity to set matters right with the gods; 
and provided time for substantiation of mitigating circum- 
stances that might lessen the severity of punishment. 


During the Middle Ages, the Church insisted that most 


6 Charles Recht, The Right of Asylum (1935), p. 5. 
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criminals were entitled to asylum if they were able to reach 
a place of worship or its immediate neighborhood before 
being apprehended. Protection against savage revenge was 
achieved by decreeing, with assent of the state, that a 
criminal might be handed over only after he had performed 
ecclesiastical penance, and after the secular judge had 
promised that sentence of death or maiming would not be 
inflicted. 


PRACTICE OF EXTRADITION OF POLITICAL OFFENDERS 


With rise of the nation-state, and establishment of the 
supremacy of secular over clerical authority, the neighbor- 
hood church ceased in most cases to serve as a place of 
asylum. “But all the ideas with which the practice of 
asylum was identified did not perish,” an authority on in- 
ternational law has written. 


[As] nations came to understand their rights and duties better, 

. the notion that protection was a right belonging to the 
fugitive disappeared. In its place was established the right of 
the state either to extradite or expel any offender . . . within its 
jurisdiction. In this relation, the so-called right of asylum 
[became] simply the right of the government to grant or to with- 
hold the privilege of residence within its territories.6 


In practice, many common crimes were not recognized 
as grounds for extradition, and territorial asylum was long 
granted freely to fugitives charged with such crimes. This 
was not so in the case of political offenses. On the con- 
trary, an act viewed to be against the interests of the state 
was considered the gravest of crimes, and treaties between 
nations regularly called for extradition of political offend- 
ers. Alona E. Evans, Wellesley College professor, has 
written: “It was for the doubtful benefit of the political 
fugitive that extradition was devised; since such a fugitive 
was, in the last analysis, a greater menace to law and order 
than even a common criminal, he was an appropriate ob- 
ject of extradition proceedings.” 7 Before the rise of pop- 
ular governments, an offense against the state was re- 
garded as an offense against the person of the king; it 
was natural, therefore, that sovereigns should join in recip- 
rocal measures for their own protection. 


An almost complete reversal of the attitude toward polit- 


*John Bassett Moore, “Asylum in Legations and Consulates and in Vessels,” 
Political Science Quarterly, March 1892, pp. 2-3 


T Alona E. Evans, “The Colombian-Peruvian Aesten Case: The Practice of Diplo- 
matic Asylum,” American Political Science Review, March 1952, p. 143. 
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ical asylum began to develop late in the 18th century. On 
one hand, nations grew chary about opening their doors to 
common criminals. On the other hand, with the growth of 
constitutionalism and popular government, the right of the 
individual to rise up against oppression became firmly 
planted in the political thought of the age. The view took 
hold that if an individual had a moral right to rebel against 
tyranny, patriots who tried and failed should be afforded 
protection in a foreign land. 


The first treaty incorporating this new philosophy was 
negotiated between France and Belgium in 1834.° Since 
then, virtually all treaties on the subject, and many do- 
mestic laws, have specifically exempted political offenders 
from extradition. In the past 100 years the privilege of 
asylum has become essentially the privilege of political 
asylum. 


Differences Over Diplomatic Asylum 


DIPLOMATIC ASYLUM emerged as an offshoot of terri- 
torial asylum when development of the nation-state system 
brought with it concurrent development of permanent dip- 
lomatic missions. At a relatively early date—350 years 
or more ago—exemption from local jurisdiction of an am- 
bassador, his staff, and embassy buildings became well es- 
tablished under international law. Some nations reasoned 
from this premise that the same immunity extended to any 
persons physically within an embassy compound—even na- 
tionals of the country in which the embassy was located. 


Diplomatic asylum was once widely practiced, but it 
never gained firm acceptance and frequently was sharply 
criticized. It has been pointed out that “To use this im- 
munity as a shelter for fugitives from local justice was to 
abuse seriously a legitimate principle of international law; 
such action could be interpreted as foreign intervention in 
the affairs of a territoria] state—and indeed, [diplomatic] 
asylum often was just this.”® Embassies were used also 

* Article IV read: “It is expressly stipulated that a foreigner whose extradition 


has been granted cannot, in any case, be prosecuted or punished for a political 
crime antecedent to the extradition or for any act connected with such a crime.” 


* Alona E. Evans, “The Colombian-Peruvian Asylum Case: The Practice of Diplo- 
matic Asylum,”’ American Political Science Review, March 1952, p. 143. 
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as bases of operation for political agitators conspiring 
against their own country. Host states, in turn, often took 
matters into their own hands and violated the sanctity of 
an embassy to seize the conspirators. A kind of legal 
vicious circle, which put the very principle of diplomatic 
immunity in jeopardy, was seen to be developing. In time, 
many nations declined to place a liberal construction on 
the doctrine of embassy asylum for fear that a situation 
would develop incompatible with the universal duty of 
states to foster law and order. 


The same fears that turned nations against diplomatic 
asylum centuries ago still operate. It has been noted, for 
example, that if the Soviet Union and the United States 
should keep their embassy doors open to political offenders, 
the consequences for East-West relations might be serious. 
There is no telling what might have happened, for example, 
if Lavrenti P. Beria, former Interior Minister of Soviet 
Russia, had been able to take refuge in the American Em- 


bassy at Moscow when about to be purged in the summer 
of 1953. 


A major reason why the United States and most Euro- 
pean nations hesitate to grant diplomatic asylum is that 
they think it encourages political instability. Political ex- 
tremists are more likely to express their views in violent 
fashion if assured of refuge in the nearest embassy, it is 
reasoned; denial of easy refuge makes for greater caution, 
and for greater care to keep politica] activity within the 


law in countries where political opposition is allowed to 
function. 


CASE OF UNITED STATES AND CARDINAL MINDSZENTY 


Cardinal Mindszenty is the only person given diplomatic 
asylum by the United States in recent years. He has been 
living in the American Legation at Budapest since Nov. 4, 
1956, when the Russians put down the insurrection that 
had brought him freedom after eight years of imprison- 
ment. Immediately after the Cardinal entered the legation, 
Soviet tanks took up positions around the building; for 
days it was touch and go whether they would open fire or 
attempt to break in and seize him. 


From the beginning, the position of the United States 
has been that it would be glad to see Mindszenty leave if 
the Vatican made the request and the Cardinal agreed to 
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go. Following the death of Pope Pius XII last autumn, 
the Vatican sought American help in obtaining Hungarian 
consent to a trip by the Cardinal to Rome to take part in 
election of a new Pope. The United States asked the Hun- 
garian government, Oct. 18, 1958, to guarantee Mindszenty 
safe conduct, but the request was summarily rejected as 
interference in Hungary’s internal affairs. 


Lincoln White, State Department press officer, charac- 
terized the rejection as repudiation of an “ancient proce- 
dure.” He said that Mindszenty had been taken into the 
legation in the first place “because it was evident that he 
faced imprisonment or death should he fall into the hands 
of Soviet or Hungarian Communist authorities.” Although 
the United States forbids foreign embassies and legations 
in this country to give sanctuary to citizens of this or any 
other country, the protection afforded Cardinal Mindszenty 
was not out of line with established American policy. 
Green Haywood Hackworth, former legal adviser to the 
Department of State, has summed up the official position: 

[Diplomatic asylum] has never been recognized in the United 
States. On the contrary, the ... United States has strongly 
disapproved ... and has declined to recognize or subscribe to it 
as a part of international law. It has, however, on occasion 
sanctioned the granting of temporary refuge . . . when the afford- 
ing of such refuge seemed to be necessary for the preservation of 
human life. Generally speaking, such refuge should never be 
granted, or if granted continued, in opposition to the demands of 
an existing local government that is able and willing to guarantee 
to the refugee the customary safeguards of its legal institutions. 

It is only when the local government has become unable to assure 

the safety of the refugee and his life is consequently endangered 

through mob violence or other lawlessness that protection may 


be granted. ...In no case should shelter be continued after the 
emergency has passed.10 


The United States did not invoke a right under inter- 
national law in giving refuge to Mindszenty; he was ad- 
mitted to the legation “for the preservation of human life” 
and there is no question that a threat to his personal safety 
still exists. Hungarian Communist Party Secretary Janos 
Kadar, in a speech on Feb. 20, referred to Mindszenty as 
“an old sly fox” and said he would have to remain in the 
American Legation “until he goes from there to heaven, or 
possibly hell.” 


The biggest difference between the Mindszenty case and 


“3 Green Haywood Hackworth, Digest of International Law (1941), Vol. II, p. 622. 
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virtually all other instances in which the United States has 
sheltered political offenders in its embassies or legations is 
that diplomatic asylum has not been a custom in Com- 
munist Hungary.'! Nearly all of the previous cases have 
involved American missions in countries where diplomatic 
asylum for political offenders is accepted practice.'2 The 
United States therefore has seldom been confronted with 
the delicate legal situation that may be raised elsewhere 
by this country’s acknowledgment that under international 
law diplomatic asylum is “[only] a custom invoked or con- 
sented to by the territorial government in times of political 
instability.” 


ACCEPTANCE OF EMBASSY ASYLUM IN LATIN AMERICA 


A leading authority on diplomatic asylum wrote more 
than a decade ago: “The fact that [it] is not exercised in 
. . . leading states, and is mainly resorted to in the ‘back- 
ward’ countries of the Near and Far East and of Latin 
America, suggests that it is a practice followed only in 
relation to states who are not fully civilized in the Western 
sense of the term, and that as such it is a temporary ex- 
ception to the system of international law which obtains 
in the community of civilized nations.” 4 In the past ten 


years this form of asylum has been practiced less frequently 
in the Near and Far East, mainly as a result of the in- 
creased stability of governments that have come to power 
in those regions. But in Latin America the practice has 
been adhered to almost as consistently as ever. 


Latin American countries gained their independence at 
about the time a sharp distinction was being made between 
criminal and political offenses and when asylum was re- 
stricted to the latter. This occurred between 100 and 150 
years ago. Since then, both governments and legal com- 
mentators in the region have been inclined to favor the 
practice of diplomatic asylum, and elaborate defenses of 
it have been made on humanitarian grounds. 


11 Premier Imre Nagy took refuge at the Yugoslav Embassy in Budapest when 
forced from office by Soviet intervention in 1956. On the strength of a written 
pledge to Yugoslavia that he could return to his home without fear of punishment 
for past activities, Nagy left the embassy after 11 days only to be seized by the 
police, deported to Rumania, and later tried and convicted of treason. The Hun- 
garian government announced last June that Nagy had been executed. 


12 The great majority of such cases have occurred in Latin American countries. 


% From an instruction to U.S. diplomatic officers in Latin American countries, 
Oct. 2, 1930, incorporated by executive order in the printed Instructions to Diplo- 
matic Officers, Dec. 1, 1932. Quoted in full by Hackworth, op. cit., p. 623. 

™% Felice Morgenstern, “ ‘Extra-territorial Asylum,” British Year Book of Inter- 
national Law (1948), Vol. 25, p. 242. 
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The humanitarian motive has been supplemented by prac- 
tical considerations. Many Latin American presidents and 
politicians have rapped on an embassy door with soldiers 
close behind, and they do not forget that the need to do 
so may recur. Diplomatic asylum may enable a shrewd 
politician to attempt a coup without having to gamble on 
the firing squad. If successful, he may become president; 
if unsuccessful, he usually obtains asylum and is treated 
about as a defeated candidate is treated in the United 
States. In the past 15 years the revolutionary process has 
had at least one, sometimes two, full turns in at least half 
a dozen Latin American countries—government overthrow, 
diplomatic asylum, a safe-conduct pass, territorial asylum, 
a revolutionary plot or campaign, and then a return to 
power. When Fidel Castro’s first attempt to seize power 
failed in 1952, he took refuge in the Mexican Embassy in 
Havana and was granted a safe-conduct out of Cuba by 
the very government his forces were later to overthrow." 


LATIN AMERICAN CONVENTIONS ON RIGHT OF ASYLUM 


Having accepted diplomatic asylum for both humani- 
tarian and political reasons, the Latin American states 
have sought to define and regularize the practice through 
area-wide treaties. The first such treaty was concluded in 
1889, but it was not until the Havana Convention on the 
Right of Asylum was drawn up in 1928 that a substantial 
step toward formalizing the practice was taken. Fifteen 
of the 20 countries south of the Rio Grande ratified the 
1928 convention, 14 ratified a revised convention signed at 
Montevideo in 1933, and five have ratified still another 
convention signed at Caracas in 1954. Provisions of the 
three conventions differ, but their common aim has been 
to limit the place of asylum to diplomatic establishments, 
warships, military camps, or military aircraft; allow it to 
be granted only to political offenders, not to military 
deserters or common criminals; and to provide that it be 
given only in “urgent cases.” 


Two important judicial pronouncements have been made 
on disputes growing out of diplomatic asylum in Latin 
America, the first by the International Court of Justice, 
the second by the Inter-American Juridical Committee. 


% Mexico has been a strong champion of the right of political asylum. During 
the Spanish Civil War, hundreds of Franco sympathizers found asylum at the 
Mexican Embassy in Madrid, even though Mexico was partial to the Republican side 
in that conflict. Mexico has given territorial asylum to foreign Communists, includ- 
ing Leon Trotsky, as well as to revolutionaries of the extreme right. 
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The first case involved Victor Raul Haya de la Torre, the 
Peruvian leftist leader who was granted asylum in the 
Colombian Embassy in Lima in 1948. Holding that Haya 
de la Torre was a political offender, Colombia requested 
safe conduct for him; countering that he was a common 
criminal, Peru demanded his surrender. 


The two countries finally agreed to submit the dispute 
to the International Court of Justice. The Court issued 
three judgments in 1950 and 1951, none of which did much 
to clarify the points at issue. One commentator wrote 
after the final judgment: “In what amounts to an almost 
farcical situation, Colombia is not obliged to surrender the 
fugitive yet must immediately terminate the asylum which, 
under the Havana Convention, can be achieved only by the 
issuance of a safe-conduct by Peru, an act which according 
to the first judgment is discretionary on the part of the 
territorial] state.” '* 


The significance:of the Haya de la Torre case derives 
from the fact that it is the only case in which diplomatic 
asylum has been ruled on by an international court. The 
most important aspect of the World Court’s action was its 
rejection of pleas for recognition of regional international 
law. Pointing out that diplomatic asylum was not sanc- 
tioned by general international law, the Court dismissed 
the argument that account should be taken of Latin Amer- 
ica’s traditional acceptance of diplomatic asylum and con- 
fined itself to interpreting provisions of the applicable con- 
ventions. For this reason, the Court’s judgments were 
received coolly in most Latin American countries."" 


The second important juridical pronouncement on diplo- 
matic asylum also involved Colombia and seemed to have 
important implications for the future. On May 2, 1958, 
two days before national elections to choose a president, a 
group of military men attempted a coup d’etat to restore 
the military dictatorship that had been toppled a year 
earlier. The coup was unsuccessful, and six of the officers 
involved took refuge in three Latin American embassies in 
Bogota. Colombia refused safe conduct on the ground that 
inter-American treaties made military deserters ineligible 


% Alona E. Evans, “The Colombian-Peruvian Asylum Case: The ‘aeetine of Diplo- 
matic Asylum,” American Political Science Review, March 1952, p. 156. 

17Commenting on the initial decision, Eduardo Z. Angel, then et at ambassa- 
dor to the United States, said, Nov. 22, 1950, that it “demonstrated beyond question 
that European jurists are absolutely incapable of understanding our American prob- 
lems and of comprehending our legal concepts in international matters.” 
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to claim the privilege of diplomatic asylum. The matter 
was referred, June 12, to the Inter-American Juridical 
Committee, which held that the officers were not military 
deserters but political offenders at the time they sought 
diplomatic asylum. Its case not sustained, Colombia 
promptly granted safe conduct. 


Latin American experts agree that the real significance 
of Colombia’s position lay in that country’s desire to create 
interest in a problem that has long troubled many persons 
in that part of the world. Colombia wants to end easy 
access by military men to embassy asylum, believing that 
such access constitutes a prime cause of political instability 
in Latin America.'* In its appeal to the Juridical Com- 
mittee, Colombia asserted that the institution had been 
“seriously weakened” because it gives “an honest appear- 
ance to crimes committed by men to whom the republics 
of Latin America confide the guardianship of their insti- 
tutional stability.” 


Colombia is expected to raise the issue at a meeting of 
the Inter-American Council of Jurists to be held next 
August in Santiago, Chile. At least one other country has 
shown dissatisfaction with those rules of asylum that al- 


legedly serve the cause of dictatorship. Manuel Urrutia, 
provisional President of Cuba, said on Jan. 16 that his 
government planned to seek revisions which would prevent 
“war criminals” from enjoying the privilege of haven under 
a foreign flag, at home or abroad.’® 


% See “Revolutionary Ferment and Democratic Processes,” E.R.R., 1959 Vol. I, pp 
81-88. 


%” The Dominican Republic also is dissatisfied with present rules of diplomatic 
asylum, but for different reasons; it objects to provisions that allow “subversive” 
Dominicans to take refuge in embassies. The Dominican Republic protested a pro- 
vision of the 1954 Caracas convention which leaves it up to the state granting asy- 
lum to determine whether a person is sufficiently endangered to receive it. The 
Trujillo government has refused safe conduct to 13 Dominicans given asylum in the 
Venezuelan Embassy on Jan. 22. The Venezuelan government disclosed, Feb. 13. 


that the Dominican government had stopped deliveries of food and mail to the 
refugees. 





Wide Acceptance of Territorial Asylum 


ALTHOUGH diplomatic asylum is not universally recog- 
nized, the competence of a state to grant territorial asylum 
is nowhere questioned. Basic to the concept of national 
sovereignty are two conditions. First, a state has unfet- 
tered authority to determine who shall be admitted to its 
territory ; second, the jurisdiction of a state over its terri- 
tory excludes exercise of jurisdiction there by any other. 
The right of a state to grant or to deny territorial asylum 
derives from the normal exercise of territorial sovereignty. 


Virtually all nations grant territorial asylum under one 
guise or another, though laws and treaties have had the 
effect of limiting it largely to political offenders. The 
constitution of the Soviet Union recognizes a right of asy- 
lum but restricts its application to political offenders of 
leftist sympathies.2° Many European and Latin American 
countries have given political asylum statutory endorse- 
ment. Some nations, including the United States, make 
indirect provision for territorial asylum through their immi- 
gration laws and through treaties or conventions with other 
countries. 


ASYLUM IN UNITED STATES UNDER IMMIGRATION LAW 


No laws or treaties of the United States include specific 
mention of asylum. However, various laws and treaties 
make granting of asylum possible. In fact, this country 
has been generous in extending the privilege. This was 
especially true before World War I, when immigration in 
general was virtually unrestricted. Even after adoption of 
a restrictive immigration policy in the 1920s, the United 
States remained a haven for the persecuted in other lands. 
Large numbers of Jewish refugees from Nazism, for ex- 
ample, entered the country in the 1930s. And legislation 
enacted after World War II authorized priority for “eligible 
displaced persons .. . who are unable or unwilling to return 
to the countries of which they are nationals because of 
persecution on account of race, religion, or political 
opinions.” 2! 


*” Article 129 of the 1936 constitution as amended declares: “The U.S.S.R. affords 
the right of asylum to foreign citizens persecuted for defending the interests of the 
working people, or for their scientific activities, or their struggle for national 
liberation.” 


™ See “Right of Asylum,” E.R.R., 1950 Vol. I, pp. 326-328. 
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Arranging for the entry of 38,000 Hungarians in 1956 
was the most recent large-scale display of American will- 
ingness to take in political refugees. When 6,130 places 
still available under the expiring Refugee Relief Act of 1953 
had been filled by escapees from Hungary, resort was had 
to a special provision of the Immigration and Nationality 
Act of 1952. It gave the Attorney General discretionary 
authority to “parole into the United States temporarily 
under such conditions as he may prescribe, for emergent 
reasons or for reasons deemed strictly in the public interest, 
any alien applying for admission to the United States.” By 
means of this provision an additional 31,869 Hungarians 
were enabled to enter. 


Under the immigration laws a person paroled into the 
country is not eligible for permanent residence or for nat- 
uralization. The more than 6,000 Hungarians admitted 
under the Refugee Relief Act, on the other hand, were 
entitled to stay permanently and to apply for naturalization. 
They had gone through checks for feeble-mindedness, 
vagrancy, Communism, drug addiction, illiteracy, and more 
than two dozen other grounds for exclusion spelled out in 
the immigration laws. 


The paroled escapees also were checked, after they had 
entered, to see if any were inadmissible under the law.” 
An act approved July 25, 1958, made it possible to regard 
those 32,000 Hungarians as “lawfully admitted to the 
United States for permanent residence as of the date of 
arrival.” Thus, through a combination of existing law and 
special legislation, the Hungarian refugees were given per- 
manent asylum with the privilege to apply for citizenship. 


ISSUANCE OF U.S. VISA TO VENEZUELA’S Ex-DICTATOR 


Admission of the Hungarian escapees was extensively 
publicized and widely applauded. Little notice was taken 
of the arrival in the country on March 28, 1958, of Marcos 
Perez Jimenez, Venezuela’s dictator until overthrown two 
months earlier. Jimenez and has family had fled to the 
Dominican Republic and while there had obtained non- 
immigrant visas to enter the United States “temporarily 
for pleasure.” The visas had been issued, the Department 
of State said later, when neither it nor the American 
Embassy at Ciudad Trujillo had found the Jimenez family 


“All told, fewer than 200 were returned to Austria for failure to meet one or 
more of the requirements for admission. 
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inadmissible under any of the statutory grounds for ex- 
clusion. However, when Jimenez arrived at the West 
Palm Beach port of entry, he was denied formal admission 
by the Immigration and Naturalization Service,”* though 
allowed to enter on parole. 


Doubts about the qualifications of Jimenez were eventu- 
ally resolved, for on Jan. 7, 1959, he was formally admitted 
on the temporary non-immigrant visa. An Immigration 
Service official explained: “We waited almost ten months 
for the Venezuelan government or the State Department 
to turn up reasons why he was inadmissible. None were 
forthcoming.” From the former dictator’s point of view, 
he is better off now than before. Parole requires weekly 
check-ins and can be terminated at a moment’s notice. 
Although admission of non-immigrants is for a limited 
period, the period may be extended and those who overstay 
the time limit usually are allowed to leave voluntarily. 
Jimenez now is in about the same position as half of the 
400 Cuban refugees who entered after collapse of the Batista 
regime. Nearly 200 of them had previously obtained visas, 
and most of them were admitted. Others with visas were 
paroled in, as were about 200 who arrived without visas. 


BARS TO THE EXTRADITION OF POLITICAL OFFENDERS 


Preliminary steps have been taken by both Cuba and 
Venezuela to extradite high officials of their ousted regimes 
who fled abroad, but neither country has reached the stage 
of presenting charges against the refugees. Any moves 
in that direction will have to be made in accordance with 
principles of international law. 


It is an accepted principle of international law that no 
state is under obligation to surrender a fugitive in the 
absence of an extradition treaty. No state, moreover, is 
bound to surrender a fugitive, even in the presence of an 
extradition treaty, unless the offense for which extradi- 
tion is requested is among extraditable offenses listed in the 
treaty. Most countries have negotiated extradition trea- 
ties with one another and attempted to enumerate as 
extraditable offenses all acts which the parties mutually 
consider criminal. 


Issuance of a visa by the State Department does not assure admission to the 
United States. Although immigration officials at ports of entry apply the identical 
tests for admission that are applied by consular officials abroad who issue the visas, 
they sometimes come to different conclusions. 
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Virtually every extradition treaty exempts political 
offenders. The treaty between the United States and 
Cuba, for example, ratified in 1904, bars extradition of 
any person whose offense has a “political character.” The 
extradition treaty between the United States and Venezuela, 
ratified in 1923, lists the following crimes as extraditable: 
Murder, rape, abortion, bigamy, arson, counterfeiting, for- 
gery, embezzlement, kidnaping, larceny, and perjury. It 
specifically states that extradition is not required “for any 
crime or offense of a political character, nor for acts con- 
nected with such crimes or offenses.” 


The great difficulty always has been in agreeing on what 
offenses are of a “political character.” Some acts are 
without doubt purely political offenses, but other acts may 
contain elements of both political and ordinary offenses— 
for example, fomenting a rebellion in which innocent persons 
are killed. In the opinion of leaders now in power in 
Latin American countries until recently ruled by dictators, 
the deposed dictators committed or were responsible for 
the commission of heinous common crimes that are plainly 
extraditable—murder, rape, larceny, and particularly em- 
bezzlement.*4 


As far as can be determined, no former dictator or high 


official has been extradited for acts committed while in 
office. Nor, for that matter, have revolutionary leaders 
generally been delivered up. Garcia-Mora has written that 
“American and British courts seem to be satisfied with the 
existence of practically any connection between the com- 
mon crime and the political act” in refusing extradition. 
Latin American courts and many in continental European 
countries have been similarly disposed to seek out the 
political element in any crime to justify a denial of extra- 
dition.26 And political refugees have generally avoided 
countries from which they might be extradited. 


ATTITUDE OF LATIN AMERICANS TO DICTATORS IN EXILE 


A non-legal factor working against extradition of persons 
whose offenses have been both political and criminal is that 
they may not actually be wanted by their own countries. 


*It has been commonplace for Latin American dictators and their aides to invest 
or deposit large sums of money in foreign countries against the day when they may 
be overthrown. Most of the money presumably has come their way through some 
form of corruption. 

*% Garcia-Mora, op. cit., p. 79. 

*% The only political offense generally deemed extraditable is assassination of a 
head of state. Some treaties extend this exception to assassination at lower levels 
of officialdom. 
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This is generally the case in Latin America. The main 
aim of democratic governments that have recently replaced 
dictatorships there has been to establish economic solvency 
and political stability within a framework of democratic 
freedoms. Bringing the dictators back might invite trouble. 
Argentina has made no attempt to extradite Peron. Vene- 
zuela gave no indication of wanting to extradite Perez 
Jimenez until a wave of resentment swept the country after 
Jimenez had been allowed to enter the United States. 
Although the government decided last May 31 to ask the 
United States to turn over the former dictator for trial 
as a common criminal, it still has made no formal present- 
ment of charges. 


In Cuba, where the revolution was more thoroughgoing 
than is usual for Latin America, the government might be 
glad if Batista followed Jimenez from the Dominican Re- 
public to the United States, where a request for extradi- 
tion might stand a slightly better chance of success. Attor- 
ney General William P. Rogers said.on Jan. 6, however, 
that the former Cuban dictator would not be granted asylum 
in this country, if he sought it, because “There seems to 
be no question about any physical danger to Batista in the 
Dominican Republic.” But Rogers said that if Batista 
applied for a non-immigrant visitor’s visa, he would “have 
to be treated like any other applicant.” 


Apparently the only provision of the immigration laws 
that conceivably could be cited for denial of a visa is that 
which excludes “aliens who the consular officer or the 
Attorney General knows or has reason to believe seek to 
enter the United States solely, principally, or incidentally 
to engage in activities which would be prejudicial to the 
public interest, or endanger the welfare, safety, or security 
of the United States.” This provision has not been utilized 
up to now to bar entry of a deposed dictator or his sup- 
porters. 
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